
Copyright © 2015 Holland & Knight LLP.  All Rights Reserved

Caribbean Association of Banks Inc. 

Annual Conference

November 12, 2015

By: Andy Fernandez, Esq.



Background

 The Cuba sanctions, which are based on the Trading with 
the Enemy Act (TWEA), are very broad

 Prohibit any person subject to U.S. jurisdiction from dealing 
in property in which Cuba or a Cuban national has an 
interest

 Restrictions apply to your foreign affiliates and subsidiaries

 All property of Cuba or Cuban nationals in the possession or 
control of U.S. persons is BLOCKED



2015 Cuba Regulatory Amendments

 December 17, 2014

 White House announced new diplomatic and economic changes in U.S. relations 
with Cuba

 January 15, 2015 and September 21, 2015

 OFAC and U.S. Department of Commerce published new regulations 
implementing changes

 Financial Services, Travel, Export, Telecommunications

 May 29, 2015

 Cuba formally removed from State Sponsor of Terrorism List

 July 20, 2015 and August 14, 2015

 Embassies open in D.C. and Havana, respectively

 Embargo Still in Place



Financial Services

 U.S. depository institutions can open and maintain 
correspondent accounts at Cuban financial institutions to 
facilitate authorized transactions

 Authorized Transactions

 Travel related

 Permitted export

 Does not permit Cuban financial institution to open 
correspondent account at U.S. financial institution



Financial Services, cont.

 Processing of Certain Financial Instruments

 All transactions incident to the processing and payment of 
credit cards, debit cards, stored value cards, checks, drafts, 
travelers’ checks and similar instruments used or negotiated in 
Cuba by any person authorized to engage in financial 
transactions in Cuba will now be authorized.

 Persons subject to U.S. jurisdiction may rely on the traveler 
with regard to compliance with this authorization, provided 
that such persons do not know or have reason to know that a 
transaction is not authorized. 

 U.S. financial institutions will now be authorized to enroll 
merchants and process credit and debit card transactions for 
travel-related and other authorized transactions.



Other Areas Affected by Amendments

 Cuban Nationals in the U.S. & Cuban Nationals in third countries

 Remittances

 Travel

 Exports

 Physical Presence in Cuba

 Challenges (i.e., financing issues, importing issues, identifying 
private sector, among others)



Travel

 Travel for tourist activities continues to be prohibited by law

 Carrier Services: Persons subject to U.S. jurisdiction are 
authorized under a general license to provide carrier services to, 
from, or within Cuba in connection with authorized travel or 
transportation between the United States and Cuba of persons, 
baggage or cargo which is authorized. However, although OFAC 
has lifted the ban on scheduled service to Cuba, the Federal 
Aviation Administration (FAA) is beginning its process of 
considering whether to authorize scheduled service to Cuba.

 Removed aircraft limitation

 Extends to aircrafts and vessels

 Obtain and retain certification (same as remittances)



Travel, cont.

 It is no longer necessary to use a licensed U.S. travel 
service provider license – this opens up the U.S. travel field 
considerably.

 Travel agency/service provider must be a person subject to U.S. 
jurisdiction

 Arranging authorized travel

 Expanded travel to Cuba. Travel to Cuba is permitted by 
general license (i.e., an authorization to undertake activities 
as long as the person meets the required criteria) related to 
the following:



Travel, cont.

 Family visits

 Official business of the U.S. government, foreign governments, and 
certain intergovernmental organizations

 Journalistic activity

 Professional research and professional meetings

 Educational activities

 Religious activities

 Public performances, clinics, workshops, athletic and other 
competitions, and exhibitions

 Support for the Cuban people

 Humanitarian projects

 Activities of private foundations or research or educational institutes 

 Exportation, importation, or transmission of information or information 
materials

 Certain authorized export transactions



Travel, cont.

 The general license travel categories have been expanded to include business 
trips for professional meetings, market research, commercial marketing, sales 
negotiation and servicing related to authorized exports.

 A U.S. person can accompany a close relative who is located in, or traveling to, 
Cuba pursuant to most of the authorized travel categories.

 Fully occupied/No tourism.

 Removal of the traveler’s expense per diem. There is no dollar limit on 
expenses. 

 A U.S. person traveling to Cuba pursuant to one of the 12 authorized categories 
may open and maintain bank accounts in Cuba in order to access funds while 
located in Cuba for authorized transactions.

 It is allowable to import $400 worth of goods, including $100 of alcohol or 
tobacco.



Exports

 Payment terms: For authorized exports to Cuba, the 
regulatory interpretation of “cash in advance” has been 
changed from “cash before shipment” to “cash before the 
transfer of title to, and control of, the exported items to the 
Cuban purchaser. 

 This will provide a U.S. exporter with some payment 
flexibility in its dealings with Cuban parties.



Exports, cont.

 Creation of a new export licensing exception. Support for 
the Cuban People (SCP) allows for the export of the 
following without a license:

 Building materials, equipment and tools for use by the private sector 
for privately owned buildings

 Tools and equipment for private sector agricultural activity

 Tools, equipment, supplies and instruments for use by private sector 
entrepreneurs (i.e., auto mechanics, barbers and restauranteurs)

 Telecommunications (i.e., items that facilitate communications, 
including access to the internet, upgrade of telecommunications 
infrastructure, computers, mobile phones, televisions, computer 
software, among others)



Exports, cont.

 Although vague, the scope of this license exception appears 
to be quite broad, meaning that any sale to a non-
government entity in Cuba is now allowable. 

 Limitations will be financing issues, importing issues and 
how the Cuban government responds to this potential flood 
of U.S. products

 Banks will be able to process transactions where the 
underlying activity is permitted.



Physical Presence in Cuba

 Persons subject to U.S. jurisdiction in the following categories are 
authorized to establish and maintain a physical presence, such as an 
office, warehouse, or retail outlet, in Cuba to engage in transactions 
authorized by or exempt from the regulations: 

- news bureaus; 

- exporters of certain goods authorized for export or re-export; 

- entities providing mail or parcel transmission services; 

- providing cargo transportation services in connection with authorized activity;

- providers of telecommunications or internet-based services; 

- entities organizing or conducting certain educational activities; 

- religious organizations; and 

- providers of travel and carrier services.

 These persons may employ Cuban nationals in Cuba as well as persons 
subject to U.S. jurisdiction in Cuba (and such persons may maintain a 
domicile in Cuba).

 These persons may open and maintain bank accounts to facilitate 
authorized transactions. 



Pending Issues/Questions

1. Use of credit and debit cards issued by foreign banks

- Since the early 2000s, credit cards issued by foreign banks 
(e.g. Spain) have been used in Cuba in commercial bank 
branches and ATMs

- Debit cards are also used in connection with money 
remittances and payment of salary in some sectors

- Infrastructure (internet connection, number of ATMs) may 
not be sufficient to respond to increase in transactions
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Pending Issues/Questions, cont.

2. Payments flow re: export/import transactions 
US suppliers can sell to Cuban private sector. Purchases of certain goods and 

services from the Cuban private sector are also authorized. 

What is considered “private sector”?

On January 19, 2015, the Bureau of Industry and Security (U.S. 
Department of Commerce) posted the following FAQ: 

How do you define ‘private sector’?

- For the purposes of Section 740.21 of the EAR (15 CFR 740.21), the 
private sector in Cuba encompasses economic activity generated by 
private individuals and groups as enterprises for profit and also that 
which is generated by non-profit organizations and charities. Companies 
and corporations that are government owned, operated or 
controlled are not considered private sector.
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Pending Issues/Questions, cont.

What is considered “private sector”? (cont.)

 Companies / Corporations:

 Ownership and control analysis

 Individuals:

 On February 13, 2015, the U.S. Department of State posted the 
following FAQ:

 Do Cuban entrepreneurs require a license from the Cuban government?

 A persons subject to U.S. jurisdiction importing goods are required to 
obtain evidence that demonstrates the Cuban entrepreneur’s independent 
status, and, in the case of an entity, that the entity is private (i.e., not 
owned or controlled in whole or in part by the Cuban government). The 
Cuban government issues licenses to private individuals for self-
employment or to operate small private businesses. Evidence that the 
entrepreneur holds this license, such as a copy of the license, is one way 
that a person subject to U.S. jurisdiction can show that the entrepreneur 
that provided the goods/services intended for importation holds 
independent status. However, third party verification by an independent 
organization may also suffice in the future.
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Pending Issues/Questions, cont.

3. Import-Export Centralization
Except for a handful of farmers/non-farmers cooperatives, no private 
individual / entity has import license, so they need to import through a 
government-owned import companies (some JVs have very limited import 
license)

BIS has also addressed this issue in FAQs:

 May Cuban government import agencies and other government owned, 
operated or controlled companies and corporations receive and deliver 
eligible items to the private sector?

 Yes. Cuban government import agencies and other government owned, 
operated or controlled companies and corporations may act as consignees 
to receive and effect delivery of eligible items to the private sector. With 
the exception of telecommunications discussed below, Cuban government 
owned, operated or controlled companies and corporations may not be 
end users of the items.

 Is this the criteria applied by OFAC - only the end user has to 
be “private”? 
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Pending Issues / Questions, cont.

4.Opening of Correspondent Accounts of US banks 
in Cuban banks:

• 10 representative offices of foreign banks and 3 representative offices 
of foreign non-banking financial institutions (e.g. Banco Sabadell, 
Bankia)

• Driven by clients needs / commercial transaction 

• Similar procedures should be expected to apply to US banks

• Is the bank liable for processing an “unauthorized transaction”? What is 
the “no reasons to know” standard? 

• Will Cuba ask for reciprocity? e.g. Cuban banks opening correspondent 
account in US banks
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What’s Next

 How much due diligence and documenting due diligence

 Unresolved issues/questions

 AML concerns 

 Regulator/Law Enforcement concerns

 Voluntary Self-Disclosure
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